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Passed by Shri Uma Shanker Commissioner (Appeals-Il)
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Arising out of Order-in-Original No SD-05/25/DKJ/AC/2015-16 Dated 18.03.2016 Issued

by Assistant Commr STC, Service Tax, Ahmedabad

g erfioiedl @1 9 Ud Gl Name & Address of The Appellants
M/s. Nirantar Security Pvt Ltd Ahmedabad
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,A_hmedabad — 380 016.
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order-appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of
service tax & interest demanded & penaity levied is more than fifty Lakhs rupees, in the form of v
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector =%
Bank of the place where the bench of Tribunal is situated. R
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iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be ascompanied by a copy of order of. Commissioner Central Excise (Appeals)(OlA)(one of
which shall be a certified copy) and copy of the order passed by the Addi. / Joint or Dy.
JAsstt. Commissioner or Superintendent of Central Excise & Service Tax (OlO) to apply to

the Appellate Tribunal.
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2. One copy of application or 0.1.0. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-l in terms of the Court Fee Act, 1975, as amended.
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3. Attention is also invited to the rules covering these and other related malters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4, For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.2014, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenval Credit taken;
(iiy ~ amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay
applicatioi and appeals pending before any appellate authority prior to the
gommencement of the Finance (No.2) Act, 2014.
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4(1) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or

penally, where penalty alone is in dispute.
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ORDER-IN- APPEAL

1. This order arises out of the appeal filed by M/s. Nirantar Securities
Pvt. Ltd., 1 & 2, Ronak Apartment, Maniyasa Society, Maninagar (East),
Ahmedabad (hereinafter referred to as the “said appellants”) against the
Order-In- Original No. SD-05/25/DKJ/AC/2015-16 dated 18.03.2016
(hereinafter referred to as the “impugned order") passed by the Assistant
Commissioner of Service Tax, Division-V, Ahmedabad (hereinafter referred
to as the “adjudicating authority”). ‘

2, The facts of the case, in brief, are that the appellants are engaged
in providing taxable services under the category of ‘Security Service
Agency’ and hold a valid Service tax Registration number
AABCN6806BSTO01. It was observed that the appellants had not filed ST-3
return, due for the half year ending March 2007, to be filed by
25.04.2007. They however, filed the said ST-3 return on 24.07.2007 and
paid penalty of < 2,000/-. On going through the ST-3 return, it was
noticed that they had not discharged their Service tax liability on the
actual value received towards taxable services provided by them and
hence, there was a short payment of Service Tax of T98,593/-. Further, it
was noticed the appellants had not paid Service Tax on its due dates and
had paid interest amount of T14,649/- instead of <20,111/- and hence
there was a short payment of interest of ¥ 5,462/~ for such delayed
payment. In view of the above, a show cause notice dated 07.08.2007
which was adjudicated vide OIO number SD-02/0I0 No. 170/09-10 dated
07.08.2009 confirming Service ‘Tax amounting to T 98,593/- under
Section 73(1), interest of < 5,462/- and interest on T 98,593/~ under
Section 75 of the Finance Act, 1994 and imposed penalty under Section 76
of the Finance Act, 1994.

3. Being aggrieved with the said order, the appellants preferred an
appeal before the then Commissioner (Appeals-1V) with contention that
they had actually excess paid the Service Tax and adjustment of Service
Tax is needed. The then Commissioner (Appeals-1V), vide Order-in-Appeal
number 475/2010(STC)MM/Commr(A)/Ahd dated 15.12.2010, rejected
the appeal filed by the appellarits. Being aggrieved with the said OIA, the
appellants filed an appeal before the Hon'ble CESTAT, West Zonal Bench;,
Ahmedabad. The Hon'ble CESTAT, vide order number
A/1234/WZB/AHD/2011 & S/_980/WZB/AHD/2011 dated 01.07.2011,
remanded the case back to the original adjudicating authority for
appropriate decision. Accordingly, the case came back to the original
adjudicating authority who, vide OIO number SD-02/0I0 No. 112/2011-12
dated 27.02.2012, once again confirmed the demand of Service Tax
amounting to 98,593/~ along with interest and penalty on the ground
that the appellants had not fulfilled the conditions as prescribed in Rule
6(3) of the Service Tax Rules, 1994. Once again, the appellants preferred
an appeal before the then Commissioner (Appeals) who vide Order-in-
Appeal number 234/2012(STC)/AK/Commr(A)/Ahd dated 28.09.2012
rejected the appeal filed by the appellants. The appellants again filed an
appeal before the Hon’ble CESTAT, West Zonal Bench, Ahmedabad. The
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Hon'ble CESTAT, vide order number A/10949/2014 dated 01.07.2011,
allowed the appeal by way of remand to the original adjudicating
authority. The appellants once again approached the adjudicating
authority who, vide the impugned order, confirmed the demand of Service
Tax amounting to 98,593/~ along with interest and penalty stating that
the appellants had not submitted any documentary evidence to show that

they had made excess payment. Also , the adjudicating authority claimed -

that the appellants had submitted bank account, bank statement and
ledgers to justify their claim of excess payment however, it was noticed
that they had not taken into consideration the amount deducted by the
service recipient in respect of TDS, payments made to third party etc.
while arriving at the correct taxable value received during the FY 2006-07.

4, Being aggrieved with the impugned order, the appellants filed
the present appeal. The appellants stated that during the material period
as per prevailing provisions under the Service Tax Acts and Rules made
thereunder, the liability to pay Service Tax by the service provider was on
the basis of payment received and not on the invoice basis. Accordingly,
during the year 2006-07, the appellants paid the Service Tax on the
amount received from their customers. The payments made by the
customers were inclusive of Service Tax amount. The appellants, by
mistake, calculated the Service Tax liability on the gross amount (i.e.
value of services plus Service Tax amount). This had resulted in excess
payment of Service Tax during April to September 2006. The appellants
adjusted the excess amount of Service Tax paid by them in the
subsequent month i.e. October 2006. The department has not accepted
the adjustment of excess amount and issued a show cause notice
proposing recovery of differential amount of T 98,593/~ and confirmed the
demand along with interest and penalty. As per the direction of the
Hon’ble Tribunal, the appellants had submitted, before the adjudicating
authority, all the required documents and challans but the adjudicating
authority has not given any finding on the submissions made by the
appellants. Regarding the issue of consideration of TDS amount, the
appellants state that the issue was not alleged in the show cause notice
and is therefore, beyond the jurisdiction of the adjudicating authority.

5. Personal hearing in the case was granted on 06.01.2017 and
Shri M. A. Patel, authorized signatory and consultant of the appellants,
appeared before me. Shri H. N. Rathod, Superintendent of Service Tax,
AR-III, Division-V, appeared before me as a representative of the
department. Shri M. A. Patel, representative of the appellants, submitted
before me certain invoices and challans. Shri H. N. Rathod,
Superintendent, was directed by me to reconcile the said challans with
actual payment particulars and submit a verification report within fifteen
days. The adjudicating authority, vide letter dated 19.01.2017, issued
from file number SD-05/4-30/SCN/Nirantar Security/2015-16 submitted a
verification report from the said Superintendent. :

6. I have carefuily gone through the facts of the case on records,
grounds of the Appeal Memorandum and written submissions made by the
appellants. In the impugned order, I find that, the adjudicating authority
has not actually disputed the contention of the appellants regarding excess
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payment but the only argument the adjudicating authority has placed in
the impugned order is that the appellants have not submitted required
documents. Surprisingly, the adjudicating authority has failed to mention
as to what documents were submitted by the appellants and what were
the documents that were left to be submitted. It is not even mentioned as
to why those documents, which were left to be submitted, were so
significant that without those documents the claim of the appellants would
not be entertained. I believe, the concerned invoices and challans were
enough, after reconciling them with bank ledgers and statements, to
conclude whether there was excess payment by the appellants or
otherwise. The adjudicating authority has, from the very beginning,
maintained that the appellants were not allowed to adjust the excess
amount of Service Tax paid by them in the subsequent month i.e. October
2006 as they did not fulfill the criteria of Rule 6 of the Service Tax Rules,
1994 as they have not submitted concerned documents. The appellants
have submitted all the required documents before me and the concerned
Superintendent has verified the same as stated in the letter of the
adjudicating authority. I am satisfied with the correctness of the
documents pertaining to excess payment and proclaim that the appellants
are eligible to adjust the excess amount of Service Tax paid by them in the
tax liability of the subsequent month which they have rightly done.
Further, regarding the argument of the appellants that the adjudicating
authority has travelled beyond the scope of the show cause notice -by
dragging the issue of consideration of TDS amount, I find that this issue is
purely an unnecessary one and should have been avoided by the
adjudicating authority. By discussing the TDS issue, the adjudicating
authority has travelled beyond the scope of the show cause notice as it
was not discussed in the show cause notice. This is a gross violation of
Rules and procedures as laid down by the Board. In the case of M/s. Jetlite
(India) Ltd. vs. CCE, New Delhi, the CESTAT, West Block, New Delhi, very

clearly says that;

“Adjudicating Authority cannot travel beyond SCN ; the adjudicating
authority, did travel beyond the scope of the show cause notice
while deciding the matter. The authority below clearly erred in
imposing such liability upon the appellants. Apart from traveling
beyond the scope of the show cause notice, undoubtedly, the

_.department has failed to produce any evidence regarding the basic
ingredient of Section 65(19)(ii) of the said Act so as to justify
classification of whatever activity carried out by the appellants in the
form of display of logo being classifiable under the category of
_business auxiliary service”. The issue could have been taken by the
adjudicating authority after issuance of proper show cause notice
and offering personal hearing to the appellants. However, same has
not been done by the adjudicating authority thus denying the
appellants the chance of natural justice.

7. In view of my foregoing conclusions, I set aside the impugned order
and allow the appeal in above terms.
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8. The appeal filed by the appellants stands disp'osed off in above I

terms.
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3 (3rded - II)
CENTRAL EXCISE, AHMEDABAD.

SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD

To,

M/s. Nirantar Securities Pvt. Ltd.,

1 & 2, Ronak Apartment, Maniyasa Society,
Maninagar (East),

Ahmedabad-380 008

Copy to:

1) The Chief Commissioner, Central Excise, Ahmedabad.

2) The Commissioner, Service Tax, Ahmedabad.

3) The Dy./Asst. Commissioner, Service Tax, Division-V, Ahmedabad.
4) The Asst. Commissioner (System), Service Tax, Hg, Ahmedabad.
5) Guard File.

6) P. A. File.




